opportunity divide in American education continues to relegate far too many poor and minority schoolchildren to substandard educational opportunities.9 These communities are left behind in the competition for educational excellence. lO In addition, highpoverty schools, particularly those within urban school districts, regularly yield the worst academic outcomes.H ra1smg mechanism extended to school districts, is practically and legally unavailable."); REBELL & WOLFF, supra note 7, at 163 (''Most of the schools that serve low-income and minority students do not have the material or human resources to provide a meaningful educational opportunity to their students, and many schools do not have the capacity to implement school improvement or corrective action plans, no matter how well conceived."); Thomas Kleven, Federalizing Public Education, 55 VILL. L. REV. 369, 393 (2010) ("State and local financing produces substantial inequalities in per pupil educational expenditures. Because local governments' tax bases differ widely within states, so does their ability to raise money to fund education. As a result, the richer school districts in which well-off children tend to live generally spend more money on education and provide a higher quality education than the poorer districts where the less well-off live.").
See THE EQUITY & ExcELLENCE CoMM'N, FoR EACH AND EVERY CHILD: A STRATEGY FOR EDUCATION EQUITY AND EXCELLENCE 14 (2013) ("Ten million students in America's poorest communities-and millions more Mrican
American, Latino, Asian American, Pacific Islander, American Indian and Alaska Native students who are not poor-are having their lives unjustly and irredeemably blighted by a system that consigns them to the lowest-performing teachers, the most run-down facilities, and academic expectations and opportunities considerably lower than what we expect of other students.");
REBELL & WOLFF, supra note 7, at 13 ("Glaring gaps in educational achievement and in educational opportunity persist for the children of our nation's poor, of our immigrants, and of our families of color."); RYAN, supra note 7, at 1. 10. See Rodriguez, 411 U.S. at 127-28 (Marshall, J., dissenting) ("If Texas had a system truly dedicated to local fiscal control, one would expect the quality of the educational opportunity provided in each district to vary with the decision of the voters in that district as to the level of sacrifice they wish to make for public education. In fact, the Texas scheme produces precisely the opposite result. Local school districts cannot choose to have the best education in the State by imposing the highest tax rate. Instead, the quality of the educational opportunity offered by any particular district is largely determined by the amount of taxable property located in the district-a factor over which local voters can exercise no control."); REBELL & WOLFF, supra note 7, at 13-14 ("In large part, the persistent gap between the American ideal of equality in education and the reality of starkly inadequate schooling for low-income and minority children stems from the irony that although America's dedication to educational equity has surpassed that of any other nation, its commitment to equality in related areas of social welfare has lagged far behind that of other industrialized countries . tates consistently spend less on the education of students who attend predominantly poor and/or minority school districts. Based on the state and national averages, we spend $908 less per pupil on students in minority schools than we do on students in predominantly white schools."). 11. RYAN, supra note 7, at 277.
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These disparities in educational opportunity hinder schools from fulfilling some of their essential national and institutional goals.
Schools serve indispensable public functions within a democratic society: they prepare students to engage in the nation's political system in an intelligent and effective manner and transmit the fundamental societal values that a democratic government requires. 1 2 The nation also relies on its public schools as the principal institutional guarantor of equal opportunity within American society by serving as a mechanism to ensure that children are not hindered in attaining their dreams by their life circumstances,13 Americans depend on schools to address the societal challenges created by social and economic inequality rather than creating the extensive social welfare networks that many industrialized countries have implemented.l4 The disparities in educational opportunity that relegate many poor and minority students to substandard schooling have hindered the ability of schools to serve these functions. Indeed, rather than solve these challenges, low graduation rates and substandard schools cost the United States billions of dollars each year in lost tax and income revenues, higher health care costs, food stamps, and welfare and housing assistance, to name a few of the costs.l5
This Article will show the consistent ways that the current understanding of education federalism within the United States has hindered three of the major reform efforts to promote a more equitable distribution of educational opportunity: school desegregation, school finance litigation, and, most recently, NCLB. In exploring how education federalism has undermined these efforts, this Article adds to the understanding of other scholars who have critiqued these reformsl6 and examined why the nation has ' This Act was passed in a well-intentioned, albeit misguided, effort to curtail educational inequality. However, the NCLB Act, with all its focus on high-stakes tests as indicators of academic success, exacerbates the problem by unduly causing administrators, principals, teachers and most importantly students to stress practicing skills and drills of abstract, often irrelevant-particularly from the students' vantage point-facts likely to be tested, replacing in depth learning with rote memorization."); James E. Ryan, The Perverse Incentives of the No Child Left Behind Act, 79 N.Y.U. L. REV. 932, 934 (2004) (contending that NCLB creates incentives for states to lower academic standards, increase school segregation, push out low-performing students, and discourage good teachers from taking the more challenging jobs). 17. See, e.g., REBELL & WOLFF, supra note 7, at 13-14 (noting that lowincome and minority communities are not provided equal or adequate educational opportunity and that these communities also have not been able to overcome such obstacles as poor health, inadequate nutrition and housing, racism, and an unstable economy); RYAN, supra note 7, at 1 (arguing that education policy has failed to ensure equal educational opportunity because it has consistently sought to spare suburban schools from efforts to improve urban schools); Black, supra note 10 (arguing that states provide inferior educational funding to predominantly poor and minority school districts); Erwin Chemerinsky, Lost Opportunity: The Burger Court and the Failure to Achieve Equal Educational Opportunity, 45 MERCER L. REV. 999, 1012 (1994) (arguing that Nixon appointees to the Supreme Court voted to uphold court decisions that blocked legal avenues to achieve equal educational opportunity).
[Vol. 48 the domination of suburban influences over education politics, and the failure of the United States to create a social welfare system that addresses the social and economic barriers that impede the achievement of many poor and minority students. 1 s In a past work, I also explored some of the reasons that these efforts have failed to ensure equal educational opportunity,19 In light of this literature, education federalism undoubtedly is not the only factor that has influenced the nation's inability to ensure equal educational opportunity. Nevertheless, it is important to understand the consistent ways in which education federalism has contributed to the ineffectiveness of efforts to ensure equal educational opportunity as scholars propose new avenues to achieve this paramount goal. In addition, in both past and future work, I argue that the nation should consider embracing a new framework for education federalism that would enable the nation to more effectively achieve its goals for public schools.2o
Understanding how education federalism has hindered past reforms is an essential part of exploring how education federalism should be reshaped.
In addition, this Article also briefly highlights that when the Supreme Court and Congress limited reforms to advance equal educational opportunity, they harkened back to an extinct model of dual federalism and failed to acknowledge that, since the New Deal, the nation has moved to the increasing jurisdictional partnerships that are oftentimes labeled cooperative federalism.21 In this way, this Article engages some of the federalism scholarship. Furthermore, this Article notes that one possible explanation for some of the Court's decisions is that the Court may be claiming that federalism prevents it from acting when the Court lacks the will or 18. See, e.g., REBELL & WOLFF, supra note 7, at 13-14 (noting that the lack of a comprehensive welfare system in the United States has created barriers to success for low-income and minority children); RYAN, supra note 7, at 272 (''Middle-income and more affluent families, mostly white, have largely walled themselves off in separate school districts, leaving to others the task of educating low-income students, most of whom are Mrican-American or Hispanic. For fifty years, the law and politics of educational opportunity have operated to protect the schools behind those walls."); Erwin Chemerinsky, The Deconstitutionalization of Education, 36 LOY. U. CHI. L.J. 111, 111-12 (2004) (discussing the failure of public officials to address school segregation and school inequality due to political unpopularity of "any systematic attempt to deal with education").
19 an interest in ensuring that equal educational opportunity becomes a reality for all schoolchildren. Although it would be impossible to confirm if this explanation is accurate, this Article identifies the evidence that suggests that this behavior by the Court may be occurring. After noting this possibility, this Article then takes the Court at its word that education federalism is driving its decisions while exploring the ramifications of the Court's decisions for equal educational opportunity.
This Article proceeds in three parts. Part I examines how education federalism functioned as one of the critical impediments to school desegregation. Part II analyzes how education federalism has handcuffed the reach of school finance litigation. Part III critiques how education federalism has undermined the effectiveness of NCLB. This analysis reveals how the interrelated interests in maintaining the current balance of power between the federal and state governments and in preserving local control of education have limited the effectiveness of these reforms. By examining how education federalism has served as one of the central obstructions to reforms that sought to ensure equal educational opportunity, this Article concludes that future efforts to advance equal educational opportunity must undertake an analysis of how education federalism can be restructured to support all children receiving an equal opportunity to obtain an excellent education. [Vol. 48 implementation of effective desegregation plans. First, the Court repeatedly noted the importance of local control of education and that it did not want desegregation to interfere with this important tradition of American education. Second, the Court did not want to disrupt the existing balance of power between the federal and state governments regarding education. Ultimately, the Court concluded in these cases that these interests outweighed the interest in ensuring that the plaintiffs could attend desegregated schools offering equal educational opportunity. Thus, they reflect the Court's deliberate placement of education federalism above equal educational opportunity on the hierarchy of interests within American education and society. 2 6 The lower courts took note of the Court's preferences and its focus on local control and were encouraged to terminate desegregation orders.27
Finally, this Part concludes by acknowledging that the Supreme Court's 2007 decision in Parents Involved in Community Schools v. Seattle School District No. J 2 B may plausibly be read to suggest that education federalism was simply used as a convenient cover for a Court that lacked a strong commitment to effective school desegregation. However, a plausible alternative reading of the decision acknowledges that education federalism remained important but was outweighed by an interest in ending the use of racial classifications.
A. How Education Federalism Impeded Effective School Desegregation
The Court's 1954 decision in Brown I insisted that educational opportunity must be provided "on equal terms" and that segregation of educational facilities had "no place" in American society.29 In reaching this decision, the Court noted the importance of education 26. As will be discussed in Part I.B, the Court's most recent decision regarding school integration departed from its prior insistence on local control of schools. See Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 732-35 (2007) (striking down two voluntary school integration efforts that considered the race of students because it found that the plans were not narrowly tailored to achieve a compelling state interest); James E. Ryan, The Real Lessons of School Desegregation, in FROM SCHOOLHOUSE TO COURTHOUSE, supra note 16, at 89 (noting that this decision represents a departure from the Court's prior insistence on local decision making of schools). Although the decision does not offer local control of schools as the reason for doing so, like the desegregation cases discussed in the text, the decision consistently assigns a low priority to integrated schools and the equal educational opportunity that such schools can provide. In so doing, the Court opined that equal educational opportunity required desegregated schools.
However, this unequivocal condemnation of segregation was quickly undermined in 1955 when the Court, in Brown II, explained that after districts had made "a prompt and reasonable start toward full compliance," school districts could desegregate "with all deliberate speed."3 1 The Court's decision in Brown II also invited delays in desegregation by placing school districts that violated the Constitution in charge of developing the appropriate remedy for the segregation and by failing to issue guidance on the scope of the desegregation obligation, the timing by which desegregation must be completed, and the appropriate remedy for noncompliant districts.3 2 Despite making it clear that open defiance was unacceptable, 33 the Court's decisions and inactions for over a decade after Brown I worsened the delay sanctioned by Brown II. 34 In response to the Court's gradualism and limited support for desegregation from the executive branch, school districts adopted a variety of tactics to forestall school desegregation and maintain the status quo. 35 Although the pace of desegregation slowly began to increase a decade after the Brown decisions, a mere one percent of Mrican American students were enrolled in desegregated schools in the South at the time.36 Some scholars contend that without its own enforcement authority or any congressional action, and with limited presidential support, the Court lacked the authority and the inclination to go beyond this limited change.37
The glacial pace of desegregation and the civil rights movement eventually led the legislative and executive branches to demand effective school desegregation. 4 3 In Green, the Court finally demanded that school districts end the delays in desegregation and immediately implement an effective plan. 44 The Court clarified school districts' desegregation obligation by identifying six areas that must be desegregated: faculty, staff, the assignment of students to particular schools, extracurricular activities, facilities, and transportation. 4 5 In defining the scope of the obligation of school districts, the Court clarified that districts must create integrated schools that eliminated all of the harmful effects of segregation and forbade subsequent discrimination. 4 6 Green signaled that desegregation plans would be measured based on their results and that integrated schools were the ultimate goal. 47 Swann further emphasized the importance of results by sanctioning the use of ratios to guide desegregation, urging the elimination of one-race schools whenever possible, approving of revising attendance zones, and upholding busing as a desegregation tool when busing did not impair the educational experience or Yet, federal support for meaningful desegregation proved to be quite short lived. Less than a year after Green, the nation elected Richard Nixon to serve as President, and, once in office, he upheld his campaign promise to slow the pace of school desegregation. 5 1 He ordered both HEW and the Department of Justice to pull back on their desegregation efforts and to contest the position of the NAACP in some desegregation litigation. Nixon's election as President ended the very short time frame in which all three branches of government acted aggressively to ensure effective school desegregation. 52
The Court's position also shifted shortly thereafter, and it began to privilege education federalism over the Court's prior goal of an effective desegregation plan that sought to ensure equal educational opportunity. In 197 4, the Court's decision in Milliken v. Bradley (Milliken l) erected what proved to be a virtually insurmountable barrier to effective desegregation in many northern districts.53 In Milliken I, the Court overturned a lower court desegregation plan for the Detroit public school system that included an interdistrict remedy.5 4 The lower courts found that the federal government, the school district, and the state of Michigan had intentionally created segregated schools; the courts responded by implementing a remedial interdistrict plan because an intradistrict plan would be ineffective and would effectively annul the decision in Brown. 55 The Court's rejection of an effective desegregation plan emphasized two closely interrelated concerns that implicate education federalism. First, the Court heralded the importance of local control of education.s7 The Court rejected the district court's willingness to treat district lines as creatures of administrative ease because the lower court's approach was "contrary to the history of public education in our country."ss Indeed, in the Court's view, "[n]o single tradition in public education is more deeply rooted than local control over the operation of schools; local autonomy has long been thought essential both to the maintenance of community concern and support for public schools and to [the] quality of the educational process."59 The Court characterized the education system in Michigan as one that provided extensive local control in a fashion similar to other statesGo_a characterization that Justice Marshall in dissent vociferously challenged6 1 -and noted that the proposed remedy would disrupt the organization of school districts by consolidating fifty-four districts into one large school district.62
Second, the Court's opinion also reflected its concerns about substantially altering the balance of power between the federal and state governments as it relates to education. In raising numerous concerns about how the proposed new school district would be governed, the Court stated that it was "obvious from the scope of the interdistrict remedy itself that absent a complete restructuring of the laws of Michigan relating to school districts the District Court will become first, a de facto 'legislative authority' to resolve these complex questions, and then the 'school superintendent' for the entire area."63 Such an arrangement would dramatically shift the balance of power between the federal government and state and local governments-a change that the Court undoubtedly viewed as undesirable.
Milliken I serves as one of the primary examples of how the Court privileged the current understanding of education federalism over the equal educational opportunity that Brown I sought to guarantee. Numerous scholars have noted the near-fatal impact of 56 Milliken I on desegregation.6 4 The decision removed the possibility of developing effective remedies in many districts throughout the North and West because the districts educated an insufficient number of white students to create integrated schools. 65 Only a small handful of districts could prove an interdistrict violation. 66 Despite the fact that the Court had held in Green that districts had a constitutional obligation to remedy segregation by creating integrated schools,67 the schoolchildren in the overwhelming majority of districts in the North and West did not receive an integrated education. 68
Several additional Supreme Court desegregation decisions also continued to exalt the Court's understanding of education 64. See, e.g., RYAN, supra note 7, at 105 ("It is difficult to exaggerate the consequences of Milliken, which is easily the most important desegregation decision aside from Brown. . . . On the whole, ... suburban school districts received a pass from busing plans. Without the participation of the suburbs, busing was bound to be a failure." (footnotes omitted)); Joondeph, supra note 27, at 164; Robinson, supra note 16, at 814 ("Milliken I erected an almost uniformly insurmountable barrier to interdistrict remedies .. 66. See RYAN, supra note 7, at 105 (noting that only four metropolitan areas-Little Rock, Indianapolis, Wilmington, and Louisville-ordered interdistrict busing, St. Louis adopted interdistrict busing in a desegregation settlement, and a few additional districts adopted busing because the city and suburbs were located in the same school district).
67. 69 the Court held that federal courts assessing whether a school district should be released from court supervision should determine whether the district had complied with the desegregation decree in good faith and "whether the vestiges of past discrimination had been eliminated to the extent practicable."70 The shift in emphasis away from maintaining integrated schools is evident from the Court's emphasis on this new standard and its silence about the large number of single-race schools that would result under the school board's proposed neighborhood assignment plan. n In stating its reasons for adopting this more lenient standard for assessing the implementation of desegregation, the Court in Dowell once again trumpeted both the importance of local control of the schools and maintaining the balance of power between federal and state authorities as the principal rationales for its decision. 72 By changing the standard for assessing a desegregation plan to emphasize the good faith of the school districts and the practicalities of implementation, the Court privileged the federalism interests over the Court's prior insistence in Green and Swann on an effective plan that created integrated schools and uprooted all traces of unlawful segregation, including single-race schools.73 The effect of the Court's decision was to sanction termination of court oversight of a desegregation decree if a school district attempted unsuccessfully to integrate its schools. 74 Following the opinion, research revealed that other federal courts accepted inadequate results from 69. 498 u.s. 237 (1991 desegregation plans, including accepting segregation of staff and faculty that tracked the racial concentration of students within a school that was undoubtedly within the control of school districts. 75 Thus, as in Milliken I, the Court in Dowell elevated the interests of education federalism over and above the interest in ensuring that all students receive equal educational opportunity.76
The Court similarly made education federalism interests paramount to equal educational opportunity in its decision in Freeman v. Pitts.n In Freeman, the Court considered whether school districts must desegregate all of the Green factors simultaneously and maintain desegregated schools for a few years as the lower court had required. 78 The Court rejected any need for a school district that had intentionally segregated students to be completely desegregated for any length of time and instead held that federal courts could release school districts from court oversight of the Green factors in an incremental fashion. 79 Like in its opinion in Dowell, the Court underscored the consideration of the good faith compliance with court orders rather than the district's success at effectively eliminating all vestiges of discrimination.8o
What is remarkable about Freeman is that the Court openly acknowledged the continued effects of past discrimination but disclaimed any need or responsibility for the school board to remedy those effects despite prior opinions that placed this responsibility on intentionally discriminatory school boards. 81
The Court unequivocally admitted that "vestiges of past segregation by state decree do remain in our society and in our schools. Past wrongs to the black race, wrongs committed by the State and in its name, are a stubborn fact of history. And stubborn facts of history linger and persist."82 Nevertheless, the Court opined that the good faith compliance of the school board served as a sufficient basis to terminate the board's responsibility for racial segregation in the district and to shift that responsibility to demographic factors 75. See Robinson, supra note 16, at 824. 76. See Parker, supra note 16, at 1166, 1178 (noting that the Court used the importance of local control of schools as a reason to absolve or pardon the segregation that remained in the schools); Robinson, supra note 16, at 824-25 ("The emphasis on local control exempted defendants from having to address persistent racial segregation and expressed a 'value choice' by the Court that the need to end court-supervised desegregation was paramount and that efforts to desegregate could be abandoned." (footnotes omitted)).
77 beyond the district's control.S3 The Court did not explain how the mere passage of time heals the ongoing effects of past discrimination. Instead, it appears that the Court simply believed that the time for desegregation had come and gone and that the nation needed to move on to other more pressing matters.s4
In upholding the validity of partial withdrawal of court supervision over desegregating school districts, the Court again emphasized the importance of returning the school district to local control. 85 Indeed, although the Court acknowledged that court intervention in school desegregation seeks both to remedy the constitutional violation and to restore state and local authority over the schools, the Court emphasized the primacy of the local control objective by describing local control as "the ultimate objective" of school desegregation.ss
The Court sanctioned incremental termination of court supervision as one way to uphold this "vital national tradition."S 7 Indeed, the Court opinion makes clear that the value of local control of schools outweighed the need to hold the school district responsible for the effects of its discrimination or to maintain a completely desegregated school district for even one day, let alone one school year.ss Thus, Freeman provides another example of the Court privileging education federalism interests over an effective desegregation plan that would offer students equal educational opportunity. 84. In contrast, the Justices who concurred in the judgment that districts could be incrementally released from court supervision criticized the majority's failure to recognize that the school district's maintenance of Mrican American schools and white schools may have influenced the demographic changes within the district. See Freeman, 503 U.S. at 515 (Blackmun, J., concurring). The concurring Justices further noted that the school district remained responsible for remedying the effect of segregation on the school system given the Court's prior requirements in cases like Green that demanded that school boards eliminate all effects of their prior discrimination. See id. at 511, 514.
85. See id. at 489 (majority opinion) ("Partial relinquishment of judicial control, where justified by the facts of the case, can be an important and significant step in fulfilling the district court's duty to return the operations and control of schools to local authorities.").
86. Finally, the Court's decision in Missouri v. JenkinsB9 revealed a similar preference for education federalism interests over an effective desegregation plan. In Jenkins, the lower courts had ordered the state to remedy its intentional segregation of students in the Kansas City, Missouri, school district and the resulting white flight and substandard educational achievement by improving the educational opportunities in the district so that white students would be voluntarily attracted back to the district. 90 The lower courts found that an efficacious desegregation remedy was unattainable without an interdistrict approach that drew white students into the mostly minority school district. 91 Nevertheless, the Supreme Court overturned the plan because the goal of attracting students back to the district-even on a voluntary basiswas not justified in the absence of evidence that the state had intentionally segregated students between districts.92
Like Milliken, Dowell, and Freeman before it, the Court in Jenkins emphasized the importance of local control of education rather than lasting and meaningful desegregation.93 The Court noted that the programs required by the lower courts to improve the school district and its attractiveness to white students in surrounding school districts, such as raising teacher salaries and improving the quality of the education programs, increased the school district's reliance on the state and ultimately on the district court for oversight.9 4 This reliance undermined the "vital national tradition" of local control over schools.95 Rather than proposing an alternative effective remedy that would integrate the heavily minority school district, the Court invalidated the remedial programs and efforts to improve the schools and the students' test scores while repeatedly reminding the federal courts that they must work to reinstate state and local authority over the school system once the system is in compliance with the Constitution.96
The emphasis on local control of education in the Court's decisions in Milliken, Dowell, Freeman, and Jenkins harkened back to dual federalism's insistence that the federal government and the 89. 515 u.s. 70 (1995 [Vol. 48 state governments divide authority based on subject matter.97 However, consistent with the demise of dual federalism and the rise of cooperative federalism,9B education law and policy at the time of these decisions had evolved such that, at a minimum, federal authority had been sanctioned and deemed essential to ensuring equal educational opportunity. This occurred not only through the landmark Brown decisions and other desegregation decisions that used federal power to ensure integrated schools but also through the Elementary and Secondary Education Act of 1965 ("ESEA'') and its reauthorizations that marshaled federal authority to assist lowincome students;99 numerous additional federal education laws on issues of equal opportunity for girls and women, wo disabled students,lDl and English language learners;102 and federal enforcement of these laws by the U.S. Department of Education. In the Milliken, Dowell, Freeman, and Jenkins decisions, this insistence on a dualist understanding of education failed to protect the right to attend a nondiscriminatory school system, just as it has failed to protect individual rights in other areas.1oa
These decisions-along with several other factors, such as the retreat of many white and middle class families to the suburbs and the intermittent support for federal action by the executive and legislative branches-have led to resegregation of many of the nation's schoolsJ04 Despite growing diversity in the public school population, school segregation has been increasing in recent decades 97 REV. 313, 336-39 (2010) (noting that the original intent and structure of Title I was to provide assistance to low-income students but also analyzing how Congress diluted and undermined this purpose over time). 103. See SCHAPIRO, supra note 21 (noting how reliance on dual federalism has led to "mistaken rulings and bad policy" and has been used as a reason for striking down "statutes keeping guns out of schools, protecting women from violence, preserving intellectual property from state infringement, and requiring compensation for state employees for workplace wrongs ranging from age and disability discrimination to failure to honor minimum wage and overtime requirements" (footnotes omitted)).
104 and has led to increasingly racially isolated schoolsJ05 For instance, the percentage of Latino and African American students who attend schools composed of 90%-100% minority students has consistently grown since the 1991-92 school year. 1 06 In the 2009-10 school year, 43.1% of Latino students and 38.1% of African American students attended schools in which 90%-100% of the students are minorities, up from 33.9% and 32.7% respectively in 1991-92.10 7 In addition, the percentage of poor students has grown significantly in the last three decades, with the average African American and Hispanic student attending a school that was one-third poor students in the early 1990s while today these students typically attend a school with two-thirds poor studentsJOS These trends are made even more troubling when one considers research that consistently documents the harms of racial isolation and the benefits of diverse schools.l09 Furthermore, research reveals that concentrated poverty has a stronger relationship to inequality in education than racial segregation_llO Education federalism contributed to these troubling trends by serving as one of the impediments to school desegregation.
The next Subpart considers whether the Supreme Court's decision in Parents Involved establishes that the Court's professed concerns about education federalism merely disguised its lack of interest in meaningful desegregation.
B. Parents Involved and Education Federalism
The Court's decision in Parents Involved in Community Schools v. Seattle School District No. 1 can be viewed as a departure from the Court's prior interest in preserving local control of public schools.lll In Parents Involved, the Court struck down voluntary student assignment plans that were adopted by the school districts in Seattle and Louisville because the districts failed to prove that the use of race was necessary and that the districts had given goodfaith consideration to race-neutral alternatives.n2 The decision departs from past decisions' emphasis on local control because the Court refused to defer to the decision of the school boards on their [ Vol. 48 need for the plan and the ineffectiveness of race-neutral alternatives, despite being urged to do so in numerous briefs.ll3 The refusal to reaffirm local control may suggest that the Court's prior interest in preserving local control may have simply represented a convenient cover for its lack of willingness to ensure effective school desegregation,114 Indeed, elsewhere I have argued that Parents Involved merely continued the Court's affirmation of a return to segregated schools. 115 Nevertheless, assuming for the sake of argument that the Court's interest in the preservation of state and local control was genuine in prior cases, an alternative interpretation of Parents Involved also should be considered. Parents Involved may simply reveal that even the strong preference for local control does not outweigh the Court's increasingly stronger preference for an end to the use of race-based classifications,116 The plurality admonished districts to end the use of classifications when it stated that "[t]he way to stop discrimination on the basis of race is to stop discriminating on the basis of race."ll7 Although Justice Kennedy wrote separately to reaffirm that districts may continue to adopt student assignment plans to reduce racial isolation and promote diversity,ns he has yet to review an affirmative action plan that meets the highly demanding criteria that he applies to race-based action.ll9 Indeed, his questions in the Fisher v. University of Texas at Austin120 oral argument suggest that he will vote to strike down the use of race in that case even though it was limited to a small number of students and adopted only after the University of Texas 
The next Part explores the influence of education federalism on school finance litigation.
II. EDUCATION FEDERALISM AND SCHOOL FINANCE LITIGATION
Once the attention shifted away from school desegregation, some reformers pursued school finance litigation to challenge disparities in educational opportunity.l22 These reformers scored an initial victory in 1971 in the California Supreme Court's decision in Serrano v. Priest, in which the court held that education was a fundamental interest and that substantial disparities in per-pupil financing in California violated the Federal Equal Protection Clause and its California equivalent.123 However, reformers quickly met a roadblock to federal lawsuits on these issues in the U.S. Supreme Court. This Part examines how federalism influenced the Supreme Court's decision to foreclose federal school finance litigation. It then analyzes research that considers whether state school finance reform and litigation have been an effective alternative for ensuring that all students receive equal educational opportunity.
A. Closing the Door to Federal School Finance Litigation
The [Vol. 48 plaintiffs' arguments that the Texas school financing scheme discriminated on the basis of wealth.125 Mexican American parents of children in schools in the Edgewood Independent School District, a city school district in San Antonio, Texas, sued the state on behalf of minority schoolchildren and those poor children who lived in districts with a relatively low base for property taxes.1 2 6 The plaintiffs alleged that the Texas school finance system discriminated against a suspect class and infringed upon education as a fundamental rightJ27 They emphasized the wide disparities in perpupil spending throughout the state.12s The federal district court held that the Texas system for financing schools violated the Federal Equal Protection Clause because it discriminated on the basis of wealth by allowing wealthier districts to provide a higherquality education while paying lower taxes than less affluent districtsJ29 The lower court found that although Texas claimed that the system promoted local control and the ability of parents to determine how much to spend on their child's education, in reality "the state has, in truth and in fact, limited the choice of financing by guaranteeing that 'some districts will spend low (with high taxes) while others will spend high (with low taxes)."'130
The Supreme Court reversed and held that the Texas scheme neither discriminated on the basis of wealth nor infringed upon a fundamental right. 1 3 1 The Court rejected the wealth discrimination claim because the class, according to the Court, was not clearly defined, nor did the class bear the hallmarks of a suspect class, such as a history of past discrimination or a lack of political power. 1 32 The Court further held that the Constitution neither explicitly nor implicitly protected education as a fundamental right and that the importance of education could not render it a fundamental right. 1 33 Even though an education is necessary to exercise the right to speak and to vote, the Court noted that the Constitution did not guarantee that either right must be exercised to its fullest extent.t3 4 Furthermore, the plaintiffs had only alleged a relative deprivation of educational opportunity and had failed to allege an absolute denial of education or that the state had denied each child the chance to obtain "the basic minimal skills necessary for the enjoyment of the rights of speech and of full participation in the political process."t35 In the absence of a fundamental right, the Court reviewed the disparities in educational opportunity under the rational basis standard and found that the system rationally advanced local control of education_136 The Court explained that in matters of tax policy and education policy, it lacked the expertise to interfere with state and local decisions_137
Given the debates about the relationship between quality and school expenditures, the goals of education, and the proper allocation of authority between state and local governments, the Court noted that wisdom counseled against it imposing constitutional requirements upon the states that could hinder them from discovering possible solutions to the challenges they confront when designing school funding systems.tas For these reasons, the Court held that the Texas school funding system was rationally related to a legitimate state interest in local control of education. 1 39
Like the school desegregation cases, the Rodriguez Court relied heavily on two interrelated education federalism interests when it rejected the plaintiffs' claims: maintaining the existing balance of power between the federal and state governments and ensuring local control of schools.1 4 0 The Court indicated that it wanted to maintain the existing balance of power when it noted that the plaintiffs were essentially asking the Court to invalidate the school finance systems in all flfty states. 141 In rejecting the plaintiffs' claims, the Court acknowledged that, although all equal protection claims implicate federalism, "it would be difficult to imagine a case having a greater potential impact on our federal system than the one now before us."l 4 2 The Court explained that its understanding of the proper allocation of federal and state power also guided its application of the rational basis standard to determine the constitutionality of the existing school finance system.1 4 3 Furthermore, invalidating the property tax as a means of funding The Court's opinion also emphasized the nation's long-standing commitment to local control of education and the benefits that it secures for education. According to the Court, local control of education enables communities to create programs that are tailored to the needs of their students.1 4 5 Like the relationship between the federal government and the state, local control also provides "some opportunity for experimentation, innovation, and a healthy competition for educational excellence."146 In fact, the Court claimed that no social issue could benefit more from a variety of viewpoints and approaches than education.147 The Court further explained that even though centralization of government represented a growing trend, local oversight of schools has remained one of the hallmarks of the American education system.148
The Court also reaffirmed the freedom of Texas residents to choose a system that favored local control over greater equality. The plaintiffs had acknowledged the numerous benefits of local control but had contended that local control could be preserved while simultaneously narrowing the disparities in educational opportunity that pervaded the system.149 The Court responded that, under the rational basis standard, Texas was not required to choose the least restrictive approach to accomplish its goals.150 Instead, given the many benefits of local control of education, the Court noted that Texas residents might justifiably conclude that additional state control over school finances would result in an undesirable increase in state control over school decisions.151 The Court also noted its unwillingness to claim that its assessment of the Texas system was superior to that of the educators, scholars, and state lawmakers throughout the nation.152 In reaching this conclusion, the Court again chose to preserve education federalism at the expense of equal educational opportunity.153 In privileging the interests of federalism over equal educational opportunity, the Court insulated inequitable disparities in educational opportunity from federal judicial oversight. Instead of considering how these disparities could be addressed, the Court treated these disparities, "however avoidable and 'unjust,' as nothing more than an unfortunate and unactionable byproduct of the 'vital national tradition' of local control." 1 5 4 This approach fails to account for the vital national interest in equal educational opportunity that the Court recognized in Brown [.155 Furthermore, as occurred in the school desegregation decisions, the Rodriguez Court's insistence on the primacy of state and local control of education paints a dualist portrait of education law and policy that did not exist when the Court decided the case.l56 This dualist portrait fails to protect individual rights and to understand the importance of a federal role in ensuring equal educational opportunity that is evidenced in Brown I, the ESEA, and other federal laws requiring equal educational opportunity.l57 The five-tofour vote in the case signifies that the dissenting Justices did not share this dualist understanding of education federalism. Instead, the four dissenting Justices concluded that the Texas system did not provide local control to those districts with a low property tax base because "no matter how desirous parents are of supporting their schools with greater revenues, it is impossible to do so through the use of the real estate property tax" given the value of the property within those districts and the state law limits on the tax rate.l5B Therefore, the Texas funding scheme failed to satisfy the rational basis standard.l59 In fact, the dissenting Justices concluded that the majority made its equal protection analysis into nothing "more than an empty gesture" because it failed to require Texas to establish how the approach it adopted was rationally related to the goal of local contro}.l60 Numerous scholars agree with the dissenting Justices and contend that Rodriguez was wrongly decided.l61 154 Scholars also raise substantial arguments that Rodriguez no longer remains applicable law. Since the Court decided Rodriguez, scholars have noted that even if one agrees with the characterization of the importance of local control that the Court trumpets in the decision, local control of education no longer remains the prevalent approach to education federalism within the United States,162 Instead, numerous scholars have noted the growing centralization of education at the state and federal levels beginning in the 1980s and through NCLBJ63 Although states only provided a small share of education budgets when Rodriguez was decided, states now serve as the primary funders of education.164 Education law scholar Derek Black also has persuasively demonstrated that the federalism concerns that limited the Court's decision in Rodriguez would no longer limit the Court's actions today,I65 He further argued that states have already created rights to education that would enable the Court to find that the Equal Protection Clause demands that the states implement their education laws to ensure that districts possess the essential educational resources that they require to provide state-defined rights to education,166
Some also have suggested that the need to preserve local control, particularly suburban local control, has been used by the Supreme Court as an excuse for limiting school desegregation and school finance reform,l67 This suggests that education federalism may simply have been a shield that the Court hid behind when it lacked the will to interpret federal law in a way that would ensure that students enjoyed the equal educational opportunity that Brown I proclaimed was their right.I68 As noted in Part LA, proving or disproving the genuineness of the Court's rationale can be quite difficult, although some believe that Parents Involved provides substantial evidence that, in the context of school desegregation, the strong preference for local control was not as genuine as the Court professed in earlier cases.169 Yet, if one gives credence to the authenticity of the Court's rationales in these cases, one also can identify several reasons why the Court might genuinely deflect an invitation to uphold remedies that would overturn, or at least significantly alter, the American tradition of state and local control over schools and limited federal power in this arena. First, the Court might honestly believe that it simply is not the institution to decide whether this tradition should continue given its lack of expertise on education issues and its undemocratic nature_l70 Instead, the Court might view the states, or even Congress, as better suited to decide the continuing value of this American tradition. Second, the Court in Rodriguez might have found the split of opinion on pivotal education policy issues-such as whether additional resources would improve student outcomes-as sufficient reason to stay its hand.171 Finally, the Court may have believed that it lacked the capacity and resources to accept federal oversight of school desegregation and the nation's school finance systems in perpetuity.
Undoubtedly [Vol. 48 quite compelling. Given the fact that the Court has shown no signs of reversing its decisions in these areas, I believe that a viable alternative to demanding that the Court restructure education federalism lies in inviting the nation to reexamine its understanding of education federalism and insisting on an understanding that supports and even demands equal educational opportunity. I propose such an understanding of education federalism in a future work. 173 The Court in Rodriguez intentionally deferred the questions raised by disparities in school finance systems to the states174 but simultaneously acknowledged the need for reform. The Court called for reform of school finance systems in stating:
The need is apparent for reform in tax systems which may well have relied too long and too heavily on the local property tax. And certainly innovative thinking as to public education, its methods, and its funding is necessary to assure both a higher level of quality and greater uniformity of opportunity.175
The Court expressly noted the need for innovation to ensure that public education and its funding schemes provide improved quality and greater equality of educational opportunity. Therefore, Rodriguez leaves those seeking equal educational opportunity through school finance systems to the patchwork of state remedies to address these disparities. The next Subpart reveals that in some states these remedies have helped to reduce disparities in educational opportunity, but they have proved inadequate at systematically ensuring equal educational opportunity throughout the nation.
B. The Limitations of State School Finance Litigation and Reform
In rejecting the plaintiffs' challenges to school finance disparities, the Supreme Court in Rodriguez opined that state and local governments should be the entities to undertake revisions to school finance systems that promote equality of educational opportunity.176 Since Rodriguez, most states have reformed their school funding system in response to litigation or the threat of litigation or at the initiation of the legislature.m However, research reveals that, in spite of these efforts and some reduction in disparities in educational opportunity in some states, school finance Litigation reform efforts after Rodriguez have sought equity in school finance under state equal protection or education clauses, adequacy under state education clauses, or some combination thereof.179 Equity claims oftentimes request reforms to school finance systems that enable students to receive equal per-pupil funding or the guaranteed opportunity to provide equal funding.1so Adequacy claims seek sufficient funding to ensure that each child obtains an education that offers a specified level of knowledge or skills.lBl In spite of the different labels attached to each type of claim, both claims typically seek greater equity in school funding as their ultimate objective.1s2
When pursuing school finance litigation, many plaintiffs have found the state courthouse doors closed to them by courts who viewed the determination of school finance systems to be the sole discretion of state legislatures. For instance, the Florida Supreme Court rejected a school finance case because it would have required the judiciary to invade the duties of the legislature.183 The Illinois and Rhode Island Supreme Courts turned away school finance plaintiffs for similar reasons.18 4 Research indicates that when states prevail in school finance litigation they oftentimes reduce state funding for education and thus leave locals to offset these reductions . 1 85
Generally, plaintiffs who primarily sought adequacy claims have proven more successful than those bringing equity-focused claims, although each type of claim has enjoyed success in some states.186 More than half of the highest state courts have upheld 179. See RYAN, supra note 7, at 149 (challenging the typical scholarly characterization of school finance as proceeding in three waves); Black, supra note 10, at 1360-64 (describing three waves of school finance litigation).
180. [Vol. 48 plaintiffs' claims challenging school finance systems,187 For instance, the California Supreme Court struck down its school finance system first under the Federal Equal Protection Clause 1 88 and, after Rodriguez, under the state equal protection clause, 189 noting that the local control of school funding that the state sought to promote represented "a cruel illusion for the poor school districts." 1 90 The New Jersey Supreme Court held that inequities in its funding system violated the state education clause that guaranteed a "thorough and efficient" education,19 1 The Kentucky Supreme Court's ruling for the plaintiffs identified the knowledge and skills that students must possess upon leaving the school system and required the legislature to establish a system that accomplished that result,192 The New Hampshire Supreme Court defined an adequate education based upon students' roles in societyJ93
In response to successful litigation-or sometimes merely the threat of litigation-some states have reformed their school finance systems, including reforms in numerous states that provide additional aid to low-income students, students with special needs, and English language learners.l94 For instance, New Jersey stands out as a state in which litigation and political mobilization have led to some of the most progressive reforms to its education system. In response to more than a dozen court decisions insisting that the legislature make changes, the New Jersey legislature redistributed large amounts of state aid to poor urban school systems, including approximately $3.5 to $4 billion in basic education aid that these districts otherwise would not have receivedJ95 The Kentucky school finance litigation, along with a concurrent political strategy, led to an overhaul of the Kentucky education system, an increase in revenue for education from both state and local sources, and a substantial reduction of the spending disparity between poor and rich districts.l96
Overall, most research indicates that school finance litigation has resulted in additional funding for education, particularly for poor districts, and has reduced inequities in funding schools.l9 7 In addition, a study of school finance inequality from 1972 to 2002 found that decreases in inequality in school finance have followed periods of court activity while inequality rose or remained steady during periods of relative inactivity. 1 98 Although most, but not all, studies generally agree that litigation has had a positive impact on education finance by raising educational spending and reducing interdistrict spending disparities, 1 99 the studies disagree over the impact and influence of this litigation. For instance, one study found a nineteen to thirty-four percent reduction in intrastate spending disparities,2oo while another more recent study found it to be sixteen percent.2o1 The later study also found that litigation has reduced inequities in spending, but that the net effect has often been quite limited because state spending increases are often offset by decreases at the local level.202 One promising trend is that states have begun to provide additional funding for students with additional needs, such as low-income students and special education students. 203 Although the size of the reduction in spending [Vol. 48 disparities remains unclear, some school finance systems undoubtedly have become more equitable than they were when Rodriguez was decided.
Nevertheless, scholars also have noted that these reforms should not be overstated.204 The legislative response to school finance litigation in most states has been described as "fairly tepid," and minority school districts were less likely to prevail and faced extremely hostile legislatures when they did prev·ail.205 Despite several decades of school finance reform, many school finance systems have remained quite resistant to lasting and comprehensive reform.2os
One persistent source of disparities in financing education remains the property tax,207 an approach that the Court in Rodriguez suggested may have been used for too long.2os A recent analysis of the current reliance on property taxes reveals that forty states use a foundation program, and five use a combination approach that typically includes a foundation component.209 The foundation approach combines a contribution from local governments that is typically raised through property taxes as well as state funding that seeks to make up the difference between the revenue raised by wealthy and poorer localities.21o However, this approach permits inequalities in funding to remain because " disparities within the United States that remain even after numerous state efforts to reform school finance systems. President Obama created the Commission to study disparities in educational opportunity and emphasized the need to focus on school finance systems and to recommend how the federal government could assist in remedying these disparities.213 The Commission brought together many of the nation's leading experts on education finance and reform as well as business leaders and many of the nonprofit organizations that consistently work on issues of equity in education.214 In a February 2013 report, the Commission found that deeply entrenched inequities remain in the nation's school finance systems despite a finding by a federal commission in 1972 that the inequities and inadequacies in the nation's school finance systems were caused by outdated school finance formulas that depended too heavily on property taxes.215 The report acknowledged that many states have decreased their reliance on property taxes and have used the increased reliance on state funding to increase equity.216 However, the report noted that despite four decades of reforms by federal, state, and local governments these reforms have failed to create equitable and adequate school finance systems.2 1 7 Indeed, the Commission summarized its finding that these reforms have fallen short by stating that:
These initiatives have not addressed the fundamental sources of inequities and so have not generated the educational gains desired. Despite these efforts and proclamations, large achievement gaps remain, and local finance and governance systems continue to allow for, and in many ways encourage, inequitable and inadequate funding systems and inefficient and ineffective resource utilization.218
The report further condemned school finance systems, with only limited exceptions, for failing to link school finance systems to the cost of ensuring that all students achieve high standards.2 1 9 The report also confirmed that the nation's education system continues to confine poor and minority communities to the poorest-performing teachers, poorly maintained facilities, and inferior academic [Vol. 48 opportunities and expectations.22o In light of this unequivocal condemnation of the nation's school finance systems, the report recommended a variety of reforms by the states and the federal government that would restructure school finance systems to provide for an efficient distribution of adequate resources that are allocated based upon students' needs and that would enable all students to achieve high standards.221
Other research also confirms that many school finance systems within the United States fail to provide an adequate and equitable distribution of education funding. For instance, a 2012 report entitled Is School Funding Fair? A National Report Card assessed the school finance systems of all fifty states against four fairness measures: (1) funding level-the level of state and local funding for school districts compared to that of other states; (2) funding distribution-whether a state provides additional funding or reduces funding to schools based on the concentration of student poverty; (3) effort-which compares the difference between state spending on education relative to the fiscal capacity of the state based on its per capita gross domestic product; and ( 4) coverage-the percentage of students in the state who attend public schools.222 The resulting analysis provides a multifaceted and comprehensive assessment of the school finance systems throughout the nation that stands in contrast to many studies that simply use one measure of inequality.
Several key findings highlight existing inequities in school finance systems. The report notes that states have the most control over two factors-funding distribution and effort.223 In particular, funding distribution provides the greatest insight into whether states attempt to address the additional educational needs of lowincome students.22 4 On this measure, "[o]nly 17 states have progressive funding systems, providing greater funding to highpoverty districts than to low-poverty districts," which represents an increase from the fourteen states that were progressive in the 2010 report. level of funding to high-and low-poverty districts.226 This reveals that only slightly more than one-third of the school finance systems are sending additional revenue to address the well-documented greater needs of low-income students.227 The report also notes that between 2007 and 2009, thirty-four states increased their effort, but that states varied widely in the effort made to fairly fund schools.22s The report further highlights the importance of both sufficient and progressive funding systems as an indispensable foundation for raising student achievement and closing the achievement gaps.229
Ultimately, this research reveals that, although important reforms have undoubtedly occurred and have improved educational opportunities for many children, these reforms have not been consistently sufficient and comprehensive enough to end longstanding, inequitable disparities in educational opportunity throughout the nation.
Numerous scholars have noted the insufficiency of these reforms.230 For instance, after surveying the research on the impact of school finance litigation, education law scholar Derek Black concluded that "[t]he most accurate general characterization of adequacy and equity litigation ... is that it has produced a net benefit, but significant and troublesome inequalities still persist."23l
Similarly, education law and policy scholar Benjamin Michael Superfine has characterized the impact of school finance litigation as "somewhat limited" due to the longstanding challenges facing education litigation generally, including vague legal standards, empirical questions about central issues, and political hostility to reform. oftentimes did not require increased educational spending and that test scores ultimately have not improved even when spending was increased.233 Indeed, the resistance of most school finance systems to comprehensive reform prompted leading education law scholar James Ryan to comment recently that even when state school finance litigation has succeeded, the results have been "modest" and "not a single suit has done much to alter the basic structure of school finance schemes."234 Therefore, important reforms of state school finance systems have occurred that have addressed some of the disparities in educational opportunity, but these reforms have not ended the funding inequities that result in substandard schools for many disadvantaged schoolchildren.235 Even though the Court in Rodriguez called for reform of the nation's school finance systems to advance equal educational opportunity,236 the local control of education that was supposed to encourage experimentation simply has failed to foster comprehensive and effective state efforts that eliminate inequitable disparities in educational opportunity. Although some contend that such experimentation and reform suggests the Court in Rodriguez correctly left this issue to the states,237 the steadfast persistence in disparities in educational opportunity that harm disadvantaged students indicates the Court's trust in states to end these disparities may have been misplaced. Therefore, closing the federal courthouse door to school finance litigation has left disadvantaged schoolchildren without a means to obtain comprehensive and lasting reform of school finance systems that continue to tolerate significant and inequitable disparities in educational opportunity. Given the limited impact of state school finance litigation and reform, Rodriguez remains essential to understanding how education federalism has served as one of the hindrances to the nation's efforts to achieve equal educational opportunity.
The next Part shows how education federalism limited the potential effectiveness of NCLB.
Ill. EDUCATION However, even as NCLB was reshaping education federalism, education federalism handicapped NCLB's ability to effectively address the achievement and opportunity gaps. This Part analyzes how education federalism hindered two key NCLB provisions: the requirement that all states adopt challenging academic standards and the requirement that all classrooms have a highly qualified teacher. This analysis reveals that even the most far-reaching federal effort to promote equity and excellence in education could not escape the policymaking constraints of education federalism. [Vol. 48
A. How Education Federalism Influenced the Requirements for Challenging Academic Standards in NCLB
To understand how education federalism limited NCLB's potential effectiveness, it is important to understand the key components of NCLB.
NCLB requires all states to adopt "challenging" academic standards at a minimum in math, reading, and science that are applied to all students.2 4 5 Students must be tested on their knowledge of these standards annually in grades three through eight and once in grades ten through twelve in reading and math beginning in the 2005-06 school year.246 Beginning in the 2007-08 school year, science testing must be conducted once in each of three grade spans: grades three to five, grades six to nine, and grades ten to twelve.247 States also must define cut scores that determine when students are proficient on state tests, and those scores must be separately reported for student subgroups, including separate scores for racial and ethnic minority students and low-income students.2 4 8 NCLB requires all schools and districts to publish annual report cards detailing graduation rates, school performance, and whether students and subgroups of students are making adequate yearly progress ("A YP") toward the goal of proficiency for all students by 2014.2 4 9 NCLB also imposes accountability requirements on schools and districts that receive funding under Title J.250 These requirements generally impose increasingly interventionist corrective action each year that a school or a subgroup within a school did not achieve proficiency on state tests. 2 51 Despite these reformist requirements, the current understanding of education federalism has handcuffed the most progressive elements of NCLB. NCLB's requirement that all students become proficient at "challenging'' academic standards lies at the heart of its effort to close the achievement gap. However, rather than propose rigorous common standards for all students, the existing structure of education federalism led Congress to allow each Unfortunately for the nation's schoolchildren, and ultimately the nation, the states did not embrace this opportunity. Instead, many states used the flexibility within NCLB as an opportunity to lower standards to those that were easily attainable to avoid the penalties and the reforms that would be required if students did not reach demanding standards.256 The weak standards eviscerated the proficiency requirement and instead made proficiency mean very little in many states.257 As a result, student proficiency on state tests did not ensure that students were well prepared for the workforce or college. 258 Even though education federalism limited Congress's ability to adopt a national standard, Congress tried to prevent states from adopting low standards by requiring states to test a sample of students on the National Assessment of Educational Progress ("NAEP"), a standardized achievement test on reading and math for fourth and eighth graders. WK., Jan. 14, 2010, at 5, 11. Also, even if the standards help to increase the rigor of state standards, most states did not obtain Race to the Top funds to assist in the development and implementation of these standards, so it remains unclear how committed they will remain to implementing these standards in a time of scarce economic resources for schools. In addition, it also is unclear what "adoption" of these common standards will mean for each state as the states are free to adopt, incorporate, or modify these standards as they see fit. See id. at 5. 327 Research establishes that urban schools with high concentrations of low-income and minority students typically employ less qualified, experienced, and effective teachers. 265 To address this disparity, NCLB sought to close this aspect of the opportunity gap by requiring a highly qualified teacher in every classroom for core academic subjects in districts that accept Title I funds.266 NCLB defines a highly qualified teacher as one who holds a bachelor's degree, possesses competence in the subject that she teaches, and, obtains full state certification or passes a state licensing exam and holds a license to teach.267 NCLB required states to ensure that teachers in core subjects were highly qualified by the 2005-06 school year.268 To show competence to teach, a new teaching applicant for an elementary teaching position must pass a state exam in math, reading, and writing.269 A new teaching applicant for a middle school or high school position could show competence in one of three ways: pass a state exam in the subjects he or she will teach; possess a postsecondary major or the equivalent coursework or a graduate degree in the teaching subject; or, obtain credentialing demonstrating their knowledge.270 Veteran teachers could show competency in the same way, but NCLB also gave veteran teachers the option to show competence by demonstrating that they met a state standard of evaluation. 2 71 The statute does not provide a federal minimum for demonstrating mastery in a subject. 272 Congressional concerns regarding education federalism limited the effectiveness of these provisions. To safeguard state control of teacher licensure standards, Congress provided broad flexibility to states in defining a highly qualified teacher by allowing state licensure or certification and successful completion of a state test in the relevant subject area to establish the definition of highly [Vol. 48 qualified. 27 3 Like the flexibility for student standards, this flexibility enabled states to lower standards for teachers.274 In response to this flexibility, "many states have developed low standards for defining what constitutes" a highly qualified teacher, particularly when they encountered implementation difficulties such as teacher shortages and insufficient data and information to track teacher qualifications.275 Indeed, although some contend that most states adopted rigorous standards for new teacher certification,276 other scholars allege that states have used this flexibility to ensure that definitions of quality impose "no additional burden on either existing teachers or new entrants" because the definitions simply replicate preexisting certification and licensing standards.277 This enabled states to require only minimal competence278 and to identify the largest number of highly qualified teachers while avoiding significant repercussions for identifying substantial numbers of teachers who do not meet the requirements for being highly qualified.279 This research indicates that state efforts to adopt a rigorous definition of a highly qualified teacher represent the exception rather than the rule.2so
B. Education Federalism and the Highly Qualified Teacher Requirement for NCLB
Undoubtedly, other federal action also undermined the effectiveness of the highly qualified teacher requirements.2s1 For instance, the federal government issued inconsistent guidance and did not effectively enforce the requirements.2s2 In addition, the federal government did not provide any support to states to help ensure an adequate pool of qualified teachers.283 However, these additional failures on the part of the federal government only highlight that the statute needed a more rigorous definition of a highly qualified teacher that would have curbed state tendencies to lower standards when difficulties arose or additional federal financial support was not forthcoming.
The flexibility within and the limitations on the highly qualified teacher provision caused by education federalism are particularly important because NCLB does not otherwise attempt to address the substantial disparities in the opportunity to learn state standards. 284 Instead, NCLB requires all students to be proficient by 2014 even though many low-income and minority students do not receive the educational opportunities and resources that they would need to reach this standard.285 Although the states undoubtedly enjoy the freedom to eliminate these disparities in educational opportunity, Subpart II.B establishes that so far the overwhelming majority of states typically have chosen to tolerate these disparities rather than eliminate them in systematic and sustained ways.286 NCLB also reflects federalism limits because it does not establish a federal curriculum or a federal assessment system, and it does not indicate how states should determine when a school is failing.287
Even though Congress could have enacted such provisions under the Spending Clause, these provisions were omitted to preserve state and local authority over these aspects of education.2ss However, the omission of some of these requirements also prevented the law from moving the nation closer to challenging academic standards and tests for all children as well as a consistently demanding definition for when a school should be labeled "failing."
In addition, congressional insistence that the states must define standards for academics and for teachers reflects a somewhat dualist understanding of some areas of education law and policy. Even as NCLB restructured and greatly expanded the role of education, the refusal to adopt a floor for state standards indicates that Congress believed that these standards must remain the sole [Vol. 48 province of the states. Although this decision represents an understandable compromise in a statute that expanded federal authority over education greater than any past reauthorization of the Elementary and Secondary Education Act, it is important to recognize that it is this understanding of the state role in education as the sole determinant of standards that served as one of the principal weaknesses within the statute that undermined its effectiveness.
This research and analysis reveals that education federalism hindered NCLB's goals of reducing the achievement and opportunity gaps.289 NCLB undoubtedly changed the federal-state balance of power by expanding the federal role in education. However, the congressional attempts to preserve aspects of the existing balance of federal-state authority over education ultimately undermined Congress's ability to adopt more effective provisions that could have assisted NCLB's efforts to close the achievement and opportunity gaps.
CONCLUSION
Undoubtedly, no one factor can explain the failure of decades of school reform efforts. A variety of additional factors have hindered these reforms, and the above analysis is not attempting to suggest otherwise. Even with this essential caveat, it is important to recognize the consistent ways that education federalism limited several reforms as scholars, educators, and policy-makers attempt to understand why the nation continues to provide substandard educational opportunity to many students. This understanding will provide a crucial foundation for building more effective and comprehensive reforms in the future.
Furthermore, education federalism's past hindrance of efforts to advance equal educational opportunity raises an important question: does education federalism need to be restructured to allow for effective federal efforts to ensure equal access to an excellent education? This question is particularly relevant as scholars, politicians, and advocacy groups are proposing a variety of recommendations for the reauthorization of the Elementary and Secondary Education Act.290 In a future work, I consider this timely question. In the meantime, it is important to acknowledge the systematic ways that education federalism hampered past efforts to ensure equal educational opportunity as the nation considers adopting new efforts to achieve this vital national goal. 
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